Discussion

The   respondent  has  agreed  to pay the  full  amount  of   the
proposed  civil  penalty assessments  for  four of  the  citations
in  question.     With  respect  to  Citation No.   2384726,   the  record
reflects   that  it was  issued when a  section of  a pit wall
collapsed,   partially covering a power  shovel and resulting  in
the   death  of   the   shovel  operator.     The   inspector who  issued  the
citation   alleged  that  the  height of  the  pit bench was   60   feet,
and  he  believed  that this height was excessive  for the  equip-
ment  being  used.     The  cited  safety  standard provides  in perti-
nent  part  that   "the  width and height of  benches  shall  be
governed  by  the  type of  equipment to be used and the operation
to  be  performed."

With regard  to  the  respondent's negligence for the citation
in  question,   the  respondent represents  that   (1)   it  had regular
inspections of  the  highwall;   (2)   these  inspections were designed,
inter   alia,   to uncover potential hazards  such as  that which lead
to   the   failure of  the wall and to  ensure that the width and
heights  of   any benches was appropriate for the equipment being
used  and  the operation being performed;   (3)   the wall  had been
inspected  four  times  during  the 9-hour  period preceding  the
accident  including one  inspection only  2 hours prior  to  the
accident?   and   (4)   there were no rockslides or  falling  rocks
noted   in  the  24-hours prior  to the accident,     MSHA has no  infor-
mation  contrary  to  these representations.

Respondent  represents  that the defect in  the  highwall  lead-
ing   to   the  wall's  failure was not reasonably discoverable by
inspection  by  qualified persons.     MSHA is aware of no condition
which was  visible prior  to  the accident which would have  indi-
cated  the  existence  of  the condition which lead to  the wall's
failure.     Further,   the  respondent represents that,   at the time
of  the  accident,   the  power  shovel  loading rock at  the base of
the wall was backed  away from the pit wall approximately  20  feet,
and  the   shovel  cab was not rotated.     MSHA has no  information
contrary to  these  representations.

The parties  agree that respondent is chargeable with only
a  low degree  of  negligence with respect to Citation No.   2384876
in  that  the  cited  condition was the result of  the  accidental
failure  to  reinstall  a  single cover over  an electrical  switch,
contrary to  the  otherwise uniform procedures of  the  respondent.

As  to  the gravity of  the violations  alleged  in Citation
Nos<   2384726,   2384728   and   2384876,   the parties  agree   that  if
an  injury were  to  result from the conditions,   such injury would
likely  be   serious  or   fatal  and would  likely affect one person.
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